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APPLICABLE LAW IN PIERCING THE CORPORATE 

VEIL IN THE UNITED STATES: A CHOICE WITH NO 

CHOICE

KING FUNG TSANG*

A. INTRODUCTION

“The average judge, when confronted by a problem in the confl ict of  laws, feels 

almost completely lost, and, like a drowning man, will grasp at a straw.”1

“The whole problem of  the relation between parent and subsidiary corporations 

is one that is still enveloped in the mists of  metaphor. Metaphors in law are to 

be narrowly watched, for starting as devices to liberate thought, they end often by 

enslaving it.”2

Benjamin Cardozo

In the US, the issue of  piercing the corporate veil has been described as 

“enveloped in the mists of  metaphor”,3 while dealing with the issue of  private 

international law has been likened to the experience of  drowning.4 It is hardly 

surprising, then, that the combination of  the two issues creates a misty swamp 

into which few people venture.5 Yet, with out-of-state corporations doing busi-

ness all over the US, the potential application of  different substantive laws, ie 

the applicable law issue in veil-piercing lawsuits, is an issue that litigants can 

ill afford to overlook.

Traditionally, the law of  the state of  incorporation has been regarded as 

the orthodox choice for the piercing of  the corporate veil issue.6 The rationale 

* Assistant Professor, Faculty of  Law, Chinese University of  Hong Kong. The author would like 
to thank Professors James Feinerman, David Stewart and Robert Thompson for their valuable 
comments on the early ideas of  this paper. Any errors, however, are mine alone.

1 B Cardozo, quoted in JHC Morris, The Confl ict of  Laws (Stevens, 3rd edn, 1984), 9.
2 Be rkey v Third Ave Ry Co, 155 NE 58, 61 (NY 1926).
3 Ibid.
4 See supra n 1.
5 An exception is the work by GS Crespi, “Choice of  Law in Veil-Piercing Litigation: Why 

Courts Should Discard the Internal Affairs Rule and Embrace General Choice-of-Law Prin-
ciples” (2008) 64 New York University Annual Survey of  American Law 85. For a limited discussion 
in the context of  applicability on federal common law, see Note, “Piercing the Corporate Law 
Veil: The Alter Ego Doctrine Under Federal Common Law” (1982) 95 Harvard Law Review 853, 
858 (hereinafter “Harvard Note”).

6 Section 187 of  First Restatement of  Confl ict of  Laws (1934) (hereinafter “First Restatement”) 
provides that “the existence and extent of  the liability of  shareholders, offi cers or directors of  
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is that piercing the corporate veil is an “internal affair” of  the corporation.7 

However, with more and more corporations choosing to be incorporated in cor-

porate-friendly states, such as Delaware, as a result of  the regulatory arbitrage,8 

it may be argued that the law of  the state of  incorporation might in reality 

have few connections with the litigation.

In order to fi nd the proper applicable law rules for the piercing question, 

it is essential fi rst to understand fully the nature of  the substantive law of  veil 

piercing, particularly its purposes, effects and special features. The next step is 

to understand the current practice of  the courts’ approaches to the applicable 

law question and thereby assess how well these different approaches serve the 

ends of  veil piercing. To support the analyses in these two steps, an empiri-

cal study is conducted in this article on the piercing cases decided in 2012 in 

the US.

Section B provides the background of  the applicable law issue in veil pierc-

ing, highlighting the signifi cance of  the question. Section C sets forth the 

methodology of  the empirical study. Section D analyses the nature of  piercing 

the corporate veil and summarises seven features of  veil piercing, supported by 

empirical data. Section E shows the results of  the survey on the applicable law 

perspective, showing that most of  these cases were decided with no applicable 

law rules applied and the law of  the forum was applied by default, thus render-

ing the applicable law exercise “a choice with no choice”. Finally, in Section F, 

a three-step approach is suggested to improve the law: (1) distinguish piercing 

for the traditional liability purpose from its jurisdictional purpose; (2) apply the 

law of  the state of  incorporation as the default rule on liability piercing; and 

(3) apply the law with the most signifi cant relationship as an exception to cer-

tain limited cases, such as tort cases.

a corporation to a creditor of  the corporation for a violation of  law by them, is determined 
by the law of  the state of  incorporation”. Restatement, Confl ict of  Laws § 187 (1934). This 
is also the view held by leading commenters on veil piercing, see SB Presser, Piercing the Cor-
porate Veil (West, 2011), v (“Generally speaking, the law regarding piercing the corporate veil 
questions is the law of  the state of  incorporation”). For examples of  cases adopting the law 
of  the place of  incorporation, see Jefferson Pilot Broadcasting Co v Hilary & Hogan, Inc, 617 F2d 
133 (5th Cir 1980).

 

7 See Kalb, Voorhis & Co v American Financial Corp, 8 F3d 130, 132 (2d Cir 1993): “The law of  the 
state of  incorporation determines when the corporate form will be disregarded and liability will 
be imposed on shareholders: Because a corporation is a creature of  state law whose primary 
purpose is to insulate shareholders from legal liability, the state of  incorporation has the greater 
interest in determining when and if  that insulation is to be stripped away.” See infra Section 
E.1.

8 Delaware remains the favourite state of  incorporation in the US: see L Wayne, “How Delaware 
Thrives as a Corporate Tax Haven” New York Times, 30 June 2012 (“Nearly half  of  all public 
corporations in the United States are incorporated in Delaware”). For details of  Delaware 
law regarding regulatory arbitrage, see R Romano, “The State Competition Debate in Corpo-
rate Law” (1987) 8 Cardozo Law Review 709.
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B. BACKGROUND AND SIGNIFICANCE OF THE ISSUE

1. Piercing Is Significant

Piercing the corporate veil is a judicial process whereby the court declares the 

shareholder to be liable for the debt incurred by the corporation. It is an 

exception to limited liability. As much as the signifi cance of  limited liability is 

recognised,9 it goes without saying that the signifi cance of  this exception should 

also be recognised.

A great number of  prominent scholars have looked at the piercing issue, 

ranging from discussing the justifi cations for piercing,10 identifying the common 

formula,11 suggesting a substitute,12 summarising the various state laws,13 to 

arguing for its abolition.14 In Professor Robert Thompson’s seminal article on 

veil piercing (hereinafter the “Thompson study”), he claims that piercing the 

corporate veil is “the most litigated issue in corporate law”15 in the US. In his 

article, he identifi es 1,583 piercing cases up to 1985 in the Westlaw database.16 

In a subsequent article by Peter Oh in 2008 (hereinafter the “Oh study”), the 

number of  piercing cases increased to 2,929.17 Comparatively, in another recent 

empirical piece of  research on the liabilities of  outside directors, there were 

only 37 securities law cases that sought damages between 1980 and 2005 that 

were tried to judgment in the US against public companies, and their direc-

tors and offi cers.18 In the same way as limited liability, while there are still calls 

for its abolition,19 it is unlikely that veil piercing will disappear any time soon.

9 As Nicholas Murray, the President of  Columbia University once famously said “the limited 
liability corporation is the greatest single discovery of  modern times”. Quoted in WP Hackney 
and TG Benson, “Shareholder Liability for Inadequate Capital” (1982) 43 University of  Pittsburgh 
Law Review 837, 841 (footnotes omitted).

10 Eg, it was argued by one early scholar that since corporation is an “extraordinary privilege”, it 
“must be used for legitimate business purposes and must not be perverted … and, just as night 
follows day, so the courts should and will disregard this fi ction ‘when it is urged for an intent 
or purpose not within its reason and policy’”. M Wormser, Disregard of  the Corporate Fiction and 
Allied Corporation Problems (Baker, Voorhis and Co., 1927), 8–9, quoted in Presser, supra n 6, 35.

11 Frederick Powell formulated the famous three-prong test. See infra Section D.4.
12 Eg, Professor Robert Clark argued that piercing the corporate veil can be dealt with as a form 

of  fraudulent conveyance. See R Clark, “The Duties of  the Corporate Debtor to its Creditors” 
(1977) 90 Harvard Law Review 38.

13 See Presser, supra n 6.
14 See SM Bainbridge, “Abolishing Veil Piercing” (2001) 26 Journal of  Corporate Law 479 and DC 

Michael, “To Know a Veil” (2000) 26 Journal of  Corporate Law 41. 
15 RB Thompson, “Piercing the Corporate Veil: An Empirical Study” (1991) 76 Cornell Law Review 

1036, 1037.
16 Ibid, 1044.
17 P Oh, “Veil-Piercing” (2010) 89 Texas Law Review 81, 109.
18 BS Black et al, “Outside Director Liability” (2006) 58 Stanford Law Review 1055, 1064–65. 
19 See H Hansmann and R Kraakman, “Toward Unlimited Shareholder Liability for Corporate 

Torts” (1991) 100 Yale Law Journal 1879, calling for the abolition of  limited liability in tort cases. 
See supra n 14 for suggestion to abolish veil piercing.
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2. The Applicable Law Question Is Common in Piercing Cases

At an early stage of  corporate history in the US, corporations were the prod-

ucts of  state legislation.20 Corporations were granted corporate charters by the 

legislature of  the state in which they were expected to operate.21 With the 

emergence of  national corporations, even the headquarters of  the big corpora-

tions might not be located in the state of  incorporation as they seek to benefi t 

from favourable corporate laws from certain corporate-friendly states,22 most 

notably Delaware. Another signifi cant development is the rise of  the parent–

subsidiary structure. Taking advantage of  limited liability, corporations have 

created subsidiaries to conduct business in different states.

The natural consequence of  this common practice of  out-of-state holding 

corporations utilising subsidiaries (whether incorporated domestically or out-of-

state) is the potential applicable law issue in piercing the corporate veil. The 

case of  National Gear & Piston, Inc v Cummins Power Systems, LLC23 provides a 

good example. In this case, the New York court was faced with a contract dis-

pute between a New York incorporated plaintiff  and a Delaware incorporated 

defendant. The contract in question was governed by New York law. The New 

York plaintiff  sought to pierce the corporate veil of  the Delaware defendant 

in order to make the Indiana incorporated parent liable.24 This case therefore 

involved the law of  three jurisdictions, namely New York (being the law of  the 

forum, the law of  incorporation of  the plaintiff  as well as the law of  the con-

tract), Delaware (the law of  the state of  incorporation of  the defendant) and 

Indiana (the law of  the state of  incorporation of  the parent). The court applied 

Delaware law for the piercing issue.25

3. The Applicable Law Issue Is Significant in the Success of  

Piercing Cases

Table 1 reproduces part of  the researches of  the Thompson and Oh studies 

on the piercing rate under different state laws.

20 See SB Presser, An Introduction to the Law of  Business Organizations (West, 3rd edn, 2010), 79: “After 
the American Revolution, it was commonly understood that the power to grant corporate char-
ters … was possessed in America solely by the state legislature”. 

21 Ibid.
22 See Presser, supra n 20, 80–81.
23 861 F Supp 2d 344 (SDNY 2012).
24 Ibid.
25 Ibid.
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Table 1. Veil-piercing rate according to the Thompson26 and Oh27 studies

Thompson

No. of  cases (piercing rate)

Oh

No. of  cases (piercing rate)

New York 212 (34.91%) 269 (49.81%)

Illinois  78 (42.31%)  80 (52.5%)

Texas 106 (34.91%) 211 (40.76%)

California  89 (44.94%) 232 (50.86%)

Federal 302 (39.40%) 105 (41.14%)

Louisiana  67 (35.82%) 112 (38.39%)

Pennsylvania  65 (30.77%) 162 (44.44%)

Georgia  47 (38.30%)  86 (59.30%)

Florida  46 (41.30%) 105 (40.95%)

Delaware  11 (0.00%)  35 (34.29%)

Indiana  16 (68.75%)  39 (61.54%)

Average  40.18%  48.51%

As Table 1 shows, the fact that a piercing case is governed by a particular 

state law seems to have a signifi cant bearing on the chances of  success of  the 

plaintiff. According to the data from both studies, the plaintiff  in National Gear 

v Cummins had a higher chance of  success in piercing the corporate veil with 

the issue being governed by Indiana law (over 60%) than New York law or 

Delaware law.

Both Thompson and Oh identify this variation among the laws of  differ-

ent jurisdictions; however, Thompson states that it is not certain whether the 

 difference is statistically signifi cant given the small number of  cases in some of  

the states.28 It is, however, diffi cult to ignore the large number of  cases in the 

key commercial states,29 such as New York (212 cases in the Thompson study).30 

He is also of  the opinion that the competing laws are “essentially the same”.31

Oh does not directly address these points and this indicates a different view 

on both the issues. He tries to explain the signifi cance by highlighting the 

difference in the substantive laws of  states with a signifi cantly polarised pierc-

ing rate. For example, he tries to explain the high piercing rates under North 

26 See Thompson study, supra n 15, 1051.
27 See Oh study, supra n 17, 115.
28 See Thompson study, supra n 15, 1050–52: “Given the small number of  cases in each juris-

diction, the differences between the states are not statistically signifi cant. Therefore, it is not 
possible to say with certainty that these results are due to different views of  the law.”

29 In fact, the table above included the results of  eight states highlighted by Professor Thompson 
himself: see Thompson study, supra n 15, 1050. 

30 Ibid.
31 Ibid, 1054, n 99 (citing Japan Petroleum Co. (Nigeria) v Ashland Oil, Inc, 456 F Supp 831, 840 n 17 

(D Del. 1978): “[M]ost standards are essentially the same despite slight variations”).
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Dakota law (85.71%) and South Dakota law (83.33%) due to both of  these 

laws not requiring proof  of  fraud in order to pierce the veil.32 Even though 

North Dakota law and South Dakota law applied in only seven and six pierc-

ing cases, respectively, Oh thinks the data are still of  enough signifi cance to 

merit discussion.33

Whatever the reason, neither of  these two empirical studies provides detailed 

analysis on the applicable law issue.34 However, analysis of  the state applica-

ble law approaches is essential in the analysis of  the aforementioned variation 

in state substantive laws. Using the example of  National Gear v Cummins again, 

if  the plaintiff  had wanted to take advantage of  the less stringent substantive 

law of  Indiana, she would have needed to understand the circumstances in 

which a court would apply Indiana law. If  the Indiana courts always applied 

Indiana law, the law of  the forum, in a piercing issue, the plaintiff  would have 

then tried to fi le her claim in Indiana. On the other hand, if  New York always 

applied the law of  the state of  incorporation (Delaware law in this case), the 

plaintiff  would have tried her best to avoid suing in New York.

C. METHODOLOGY

Empirical research has been a mainstay in analysis of  piercing the corporate 

veil since the highly insightful Thompson study.35 His methodology has been 

widely adopted in subsequent empirical researches on piercing the corporate 

veil, including the work of  two Wake Forest law students that extended Thomp-

son’s research to 1995 (hereinafter the “Wake Forest study”),36 piercing studies 

in England and other jurisdictions.37 It also served as the basis for the afore-

mentioned Oh study.38 In an effort to extend the empirical research into the 

area of  private international law, this article generally adopts methodology 

closely resembling that of  the Thompson study, subject to appropriate adjust-

ments for its different focus.

32 See Oh study, supra n 17, 116.
33 Ibid.
34 Thompson probably thought that it was not necessary due to the small number of  piercing 

cases in some states as well as the similarities of  the substantive laws. 
35 See Thompson study, supra n 15.
36 See LC Hodge and AB Sachs, “Empirical Study, Piercing the Mist: Bringing the Thompson 

Study into the 1990s” (2008) 43 Wake Forest Law Review 341, 350.
37 See eg Charles Mitchell, “Lifting the Corporate Veil in the English Courts: An Empirical 

Study” (1999) 3 Company, Financial and Insolvency Law Review 15. See also Hui Huang, “Piercing 
the Corporate Veil in China: Where Is It Now and Where Is It Heading?” (2012) 60 American 
Journal of  Comparative Law 743. 

38 See Oh study, supra n 17, 99–100, expanding the cases covered in Westlaw from 1958 up to 
2006 and used combinations of  two wider search phrases, “pierc! /s veil” and “disregard! /s 
(entity entities)”.
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In his article, Thompson uses the search phrases: “piercing the corporate 

veil” and “disregard! corporate entity”, to identify piercing cases.39 To build 

on the success of  the Thompson study, this article also adopts the same search 

phrases in identifying piercing cases.40 This should make this research more 

amenable to the “market standard” of  the majority of  the aforementioned 

researches and provide a more user-friendly database for future researchers 

on the topic. However, this study is different from Thompson’s methodology 

in two respects. Firstly, the current research is limited to cases decided by US 

courts in 2012. This limitation will certainly have an impact on the conclusive-

ness of  the fi ndings. However, the focus on 2012 cases will allow the article to 

be centred on the contemporary practice of  the courts and identify trends that 

have a greater impact on current piercing analysis. The goal here is not to pro-

vide a full account of  the historical development of  the law but to provide a 

snapshot of  recent practice. In addition, as will be shown below, the number of  

piercing cases in 2012 is signifi cant enough to allow for meaningful analysis.41

Second, since this article focuses on the applicable law in piercing the cor-

porate veil, there is a special focus on analysing “confl ict cases”. In this article, 

the term “confl ict cases” refers to cases that have a signifi cant relationship to 

more than one state,42 most notably those involving an out-of-state corporation, 

an out-of-state parent corporation, or a contract governed by foreign law.43 As 

long as the case involves such a foreign element, it will be regarded as a con-

fl ict case. In contrast, “non-confl ict cases” do not involve any foreign element 

and are therefore purely domestic.

Another important term in this article is “international cases”. These refer 

to those “confl ict cases” with international, or more precisely non-US, ele-

ments.44 For example, instead of  a Delaware corporation being sued in New 

York, an international case might involve a Hong Kong corporation being sued 

39 See Thompson study, supra n 15, 1036 and n 1. Thompson also used four undisclosed key num-
bers.

40 It is noted that other commentators have adopted broader search phrases, eg those of  the Oh 
study, supra n 17. However, it is not clear to what extent such search phrases have improved 
the quality of  the research. The most obvious advantage of  the broader search phrases is their 
apparent ability to uncover relevant cases. However, over the same time period, Oh actually 
uncovered fewer cases (1,415) than Thompson did (1,583) and Oh offered no explanation for 
this. See Oh study, supra n 17, 109. Having regard to the above, it is decided that the famili-
arity of  the proven Thompson methodology outweighs any marginal benefi ts brought by the 
broader search phrases.

41 The number of  cases surveyed herein is rather substantial, see infra Section D.1.
42 This defi nition is derived from § 2 of  the Second Restatement: “Confl ict of  Laws is that part 

of  the law of  each state which determines what effect is given to the fact that the case may 
have a signifi cant relationship to more than one state.” 

43 This is not an exhaustive list. However, in practice, these are the most commonly found foreign 
elements in the cases.

44 Thus, “international cases” are always “confl ict cases,” but not vice versa.
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in New York instead. These cases are signifi cant in illustrating the need for 

better applicable law rules in international piercing cases.

One of  the biggest fi ndings of  the Thompson study is that the success rate 

of  veil piercing is higher in contract cases than in tort cases.45 While this sub-

stantive aspect of  piercing will not be examined in this article, the categorisation 

of  contract and tort cases is still important to illustrate the opportunity for pre-

transaction bargaining between the parties46 and the rarity of  tort cases.47 Thus, 

the article adopts the same categorisation as in the Thompson study.48 In this 

article, “contract case” refers to a case arising from a voluntary transaction, 

while “tort case” refers to a case arising from an involuntary transaction. It is 

possible that a plaintiff  can raise both contract and tort claims in certain cases. 

When that happens, such cases will be categorised based on the nature of  the 

underlying transaction. If  the underlying transaction is voluntary, it will be cat-

egorised as a contract case despite involving a tort claim, and vice versa. These 

two categories are subject to the category of  “statute” cases, which involve dif-

ferent statutory policies.49

The last note on methodology relates to its limitation. It is important to 

treat this article for what it is. Apart from its limited scope to the 2012 cases, 

like the empirical researches by Thompson and Oh,50 this study is subject to 

selection bias, ie “disputes selected for litigation (as opposed to settlement) 

will constitute neither a random nor a representative sample of  the set of  all 

disputes”.51 However, as will be shown below in the fi ndings, the applicable law 

45 See Thompson study, supra n 15, 1058. This fi nding is disputed by Oh, see Oh study, supra n 
17, 127.

46 See infra Section F.3(a).
47 Ibid.
48 It is noted that Oh has created another category in his study: “fraud”. However, since Oh 

created that category mainly to cater to the explanation of  the substantive tort/contract asym-
metry, this article does not adopt it (Oh study, supra n 17, 145: “[I]ndeed, the extent to which 
[veil-piercing] is permeated by Fraud is manifest … by spurring … as a claim by expanding 
the disparity in litigant success in Tort over Contract”). Instead, in the applicable law context, 
fraud does not form its own category and has been handled traditionally by fi rst characteris-
ing it as either a tort or contract matter. (“The tort/contract characterisation should be made 
with an understanding of  how each type of  action is treated in both versions of  the Restate-
ment. It could, conceivably, favor one party or the other to characterise the action as tort and 
the jurisdiction as First Restatement or the action as contract and the jurisdiction as Second 
Restatement. The appropriate combination of  these four variables will depend on the facts of  
the case and the litigation posture of  the client and the client’s adversary.” See P Alces, Law of  
Fraudulent Transactions, (Warren, Gorham & Lamont, fi rst published in 1989 and in its current 
incarnation a regularly updated looseleaf) § 2:28.)

49 For “fraud” cases, if  it is codifi ed as a statutory claim, it will be under the category of  statute. 
Otherwise, the common law “fraud” claim will be categorised as tort or contract depending on 
whether or not the underlying transaction is voluntary.

50 See Thompson study, supra n 15, 1046–47; Oh study, supra n 17, 104–05.
51 See G Priest and B Klein, “The Selection of  Disputes for Litigation” (1984) 13 Journal of  Legal 

Study 1, 4.
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rules adopted by the courts are far from clear.52 Like Thompson’s response to 

selection bias in his research on the substantive law, this uncertainty on appli-

cable law should mitigate the selection bias to some extent as it limits litigants’ 

knowledge from prior cases and their ability to apply “that knowledge to decide 

which cases to fi le, to continue on appeal, or to settle”.53

D. FEATURES OF PIERCING THE CORPORATE VEIL

Applicable law rules shall be tailored to the needs of  the corresponding sub-

stantive law in order for them to be effective.54 It is therefore necessary to 

understand the substantive piercing law before we turn to the applicable law 

aspect in Section E. Seven distinctive features of  the substantive law of  piercing 

the corporate veil are identifi ed based on the empirical research.

1. Continued Significance and Internationalisation of  Piercing 

the Corporate Veil

Table 2. Composition of  piercing cases

No. of  piercing 

cases

No. of  confl ict 

cases

% of  confl ict 

cases in 

piercing cases

No. of  

international 

cases 

% of  

international 

cases in confl ict 

cases

340 253 63.65 51 24.88

The initial research in the Westlaw database yielded 666 cases, 340 of  which 

were identifi ed as relevant piercing cases. The number of  piercing cases, 340, 

compares favourably with previous empirical studies. In fact, the piercing cases 

overall in 2012 are the most recorded in a single year. In the 10 years cov-

ered by the Wake Forest study, no single year exceeds 29 cases.55 While there 

is no annual breakdown of  piercing cases in the Thompson and Oh studies, 

the highest yearly averages in the two articles are 57.4056 and 71.80 cases,57 

52 See infra Section E.
53 See Thompson study, supra n 15, 1046.
54 See H Hansmann and R Kraakman, “A Procedural Focus on Unlimited Shareholder Liabil-

ity” (1992) 106 Harvard Law Review 446, 458 (responding to criticism based on choice of  law 
and jurisdiction regarding Professors Hansmann and Kraakman’s suggestion for an alternative 
rule of  pro rata shareholder liability for tort damages, they argued that “[confl ict of  laws] rules 
should not be viewed in isolation from the underlying substantive law”).

55 See Wake Forest study, supra n 36, 350.
56 See Thompson study, supra n 15, 1049 and Table 2.
57 See Oh study, supra n 17, 109 and Table 2. 
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respectively. Thus, the 2012 data continue to show the signifi cance of  piercing 

the corporate veil.

Table 2 also indicates the high percentage of  confl ict cases and international 

cases among piercing cases. More than 60% of  piercing cases are confl ict cases, 

involving either an out-of-state party or non-forum law. Among these confl ict 

cases, about a quarter of  them are international cases, involving a non-US 

party or a non-US law. This is a clear indication of  the need to study applica-

ble law, as well as other private international law aspects, in relation to piercing 

the corporate veil.

Table 3. Composition of  confl ict cases

No. of  

diversity 

cases

% of  

diversity 

cases 

No. of  

federal 

question 

cases

% of  federal 

question 

cases 

No. of  

both federal 

question and 

diversity

% of  both 

federal 

question and 

diversity

Total 124 58.22 89 41.78 23 10.80

Federal  95 44.60 86 40.38 23 10.80

State  26 12.21  3  1.41  0  0

Table 3 breaks down the confl ict cases. Not surprisingly, they are predomi-

nantly federal cases, accounting for 95.77% of  all confl ict cases, and this is due 

to the diffi culty in identifying confl ict cases from state cases.58 In terms of  the 

types of  confl ict cases, 58.22% are diversity cases where one or more of  the 

parties are from a non-forum jurisdiction. 41.78% of  confl ict cases are federal 

question cases involving a claim based on federal statutes. Since Thompson and 

Oh do not track confl ict cases, it is not clear how the ratio of  confl ict cases in 

2012 compared with previous years.59

58 As courts often fail to specify the domicile of  the parties, it is diffi cult to tell if  the case is a 
diversity case in state courts. On the other hand, since federal cases involve either diversity or 
a federal question, they are therefore always confl ict cases.

59 However, just by the number of  federal cases identifi ed in the Thompson and Oh studies, there 
seem to be a large number of  confl ict cases (see Thompson Study, supra n 15, 1049; Oh Study, 
supra n 17, 109):

Thompson Oh

No. of  cases % of  all cases No. of  cases % of  all cases

Federal cases 647 40.82 859 29.33

State cases 938 59.18 2,077 70.77
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2. Limited Exception to Limited Liability

Table 4. Piercing rate

No. of  pierced cases Piercing rate (%)

Piercing cases 113 33.24

Confl ict cases  91 35.96

International cases  15 28.30

In 2012, the overall piercing rate of  all piercing cases was 33.24%. This is 

lower than, but still in line with, the piercing rate previously measured by 

Thompson, of  about 40%.60 However, it is substantially lower than the 48% 

piercing rate in Oh’s research.61 This seems to suggest that courts in general are 

growing more cautious in piercing the corporate veil just as more plaintiffs are 

seeking to utilise this judicial remedy. The piercing rate of  the confl ict cases at 

35.96% is also in line with the overall piercing rate, while international cases 

have a lower piercing rate at 28.30%.62

Even though only about one-third of  the piercing cases resulted in successful 

piercing, it is still a rather high fi gure considering how piercing the corporate 

veil has been consistently described as a “rare exception”.63 Limited liability 

has always been the norm. As Justice Breyer of  the US Supreme Court said 

in United States v Bestfoods:64 “It is a general principle of  corporate law deeply 

‘ingrained in our economic and legal systems’ that a parent corporation … 

is not liable for the acts of  its subsidiaries.”65 The prevailing rationale for the 

existence of  limited liability is its alleged impact in promoting investment.66 

Thus, even if  the law has long recognised the need to create a “safety valve” to 

reduce the abuse, “[o]rdinarily the corporate veil is pierced only under excep-

tional circumstances”.67

One way to explain the anomaly of  the rather high piercing rate is selec-

tion bias.68 However, it is possible that the success rates described above might 

not convey the meaning of  what one might think. Neither the Thompson study 

nor the Oh study explains how they treat a piercing case as being successful.

60 See Thompson study, supra n 15, 1048.
61 See Oh study, supra n 17, 115 and Table 6.
62 Due to jurisdictional piercing, which will be discussed below, see infra Section D.7.
63 Dole Food Co v Patrickson, 538 US 468, 475, 123 S Ct 1655, 155 L Ed 2d 643 (2003).
64 524 US 51 (1998).
65 Ibid, 61.
66 Nash Plumbing, Inc v Shasco Wholesale Supply, Inc, 875 So 2d 1077, 1082 (Miss 2004): “Courts do 

not take piercing of  the corporate veil lightly because of  the chilling effect it has on corporate 
risk-taking.”

67 Naples v Keystone Bldg and Development Corp, 990 A2d 326, 231–34.
68 See Thompson study, supra n 15, 1046–47.
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Table 5 sets forth the different stages of  the piercing cases in this study and 

the respective success rates of  the plaintiffs and defendants at those stages.

Table 5. Veil piercing by procedural stage

Motion to 

dismiss

Summary 

judgment 

by 

defendant

Summary 

judgment 

by plaintiff

Trial Appeal Others

No. of  pierced cases 35 23 3 8 35 9

Piercing rate (%) 33.33 38.33 42.86 44.44 32.71 21.43

As is common in litigation practice in the US, the defendants’ fi rst line of  

defence is usually in the form of  motion to dismiss69 and summary judgment.70 

The number of  cases actually getting to trial is relatively small.71 If  we were to 

include only successful piercing cases in summary judgment (by the plaintiff), 

trial and appeal stages, the piercing rate would fall from 33.23% to 20.29%. 

Such a piercing rate is more in line with the general perception of  piercing the 

corporate veil as a rare exception. This suggests that both the Thompson and 

Oh studies adopted a wider defi nition for successful piercing.72 However, the 

narrower defi nition of  successful piercing is probably what most readers had 

in mind when they fi rst read the Thompson and Oh studies.

3. Different States Have Different Rules

Table 6. Veil piercing by state and federal law applicable

States No. of  cases % of  overall cases Piercing rate (%)

Alabama 5 1.45 40.00

Alaska 2 0.58 50.00

Arizona 4 1.16 25.00

Arkansas 2 0.58 50.00

California 20 5.81 30.00

Colorado 4 1.62 50.00

Connecticut 13 3.78 7.69

Delaware 16 4.65 37.50

69 Fed R Civ P 12(B)(5).
70 Ibid, 56(c).
71 The latest research shows as few as 1.7% of  federal civil cases went to trial in 2009. See M 

Galanter and A Frozena, “‘A Grin without a Cat’: Civil Trials in the Federal Courts”, Judicial 
Conference Advisory Committee on Civil Rules, Durham, NC, 10-11 May 2010, Figure 3.

72 Thompson admitted in a private consultation with the author that this was indeed his method-
ology.
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States No. of  cases % of  overall cases Piercing rate (%)

District of  Columbia 6 1.74 16.67

Federal 30 8.72 30.00

Florida 10 2.91 30.00

Georgia 3 0.87 66.67

Hawaii 3 0.87 33.33

Idaho 2 0.58 100.00

Illinois 17 4.94 35.29

Indiana 8 2.33 50.00

Iowa 2 0.58 0.00

Kansas 3 0.87 33.33

Kentucky 5 1.45 40.00

Louisiana 10 2.91 30.00

Maine 0 – –

Maryland 4 1.16 25.00

Massachusetts 8 2.33 25.00

Michigan 11 3.20 27.27

Minnesota 10 2.91 20.00

Mississippi 4 1.16 0.00

Missouri 1 0.29 0.00

Montana 1 0.29 0.00

Nebraska 2 0.58 50.00

Nevada 2 0.58 100.00

New Hampshire 1 0.29 100.00

New Jersey 15 4.36 33.33

New Mexico 0 – –

New York 45 13.08 51.11

North Carolina 8 2.33 12.50

North Dakota 3 0.87 0.00

Ohio 12 3.49 41.67

Oklahoma 2 0.58 50.00

Oregon 1 0.29 0.00

Pennsylvania 8 2.33 12.50

Rhode Island 0 – –

South Carolina 5 1.45 0.00

South Dakota 0 – –

Tennessee 10 2.91 10.00

Texas 17 4.94 23.53

Utah 1 0.29 0.00
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States No. of  cases % of  overall cases Piercing rate (%)

Vermont 0 – –

Virginia 2 0.58 100.00

Washington 3 0.87 66.67

West Virginia 1 0.29 0.00

Wisconsin 4 1.16 25.00

Wyoming 0 – –

The substantive law on piercing the corporate veil is a matter for state corpo-

rate law and each forum state therefore applies their respective piercing rules 

on piercing the corporate veil.73 As some of  the states have very few cases 

decided under their laws, the piercing rates thereof  might not be statistically 

signifi cant. However, the top eight legal systems (highlighted in bold) account 

for more than 50% of  all piercing cases, with none of  them having less than 

13 cases.

The fi rst point to make about Table 6 is the variation of  piercing rates 

between states. New York remains the state with the most piercing cases 

decided under its law, accounting for 13.08% of  all piercing cases.74 This is 

hardly surprising considering that this was also the case for the Thompson and 

Oh studies.75 However, what is surprising about New York law is its high pierc-

ing rate (51.11%) compared with the average piercing rate (33.24%). Not only 

is that piercing rate the highest among the top eight legal systems, it is also 

higher than the piercing rates in New York recorded in both the Thompson 

(34.91%)76 and Oh studies (49.81%).77

The most surprising state law is Delaware, both for the amount of  pierc-

ing cases decided under that law and the piercing rate. Traditionally, it has 

been thought that Delaware, as a state with favourable corporate law, would 

be reluctant to pierce the corporate veil,78 thus leading to a strict piercing law 

and few piercing litigations thereunder. However, in terms of  both percentage 

of  piercing cases and piercing rate, Delaware law is higher than average. In 

73 See Kalb, Voorhis & Co v American Financial Corp, 8 F3d 130, 132 (2d Cir 1993): “The state law 
to be applied [to piercing corporate veil] is determined by the choice of  law principles of  the 
forum state.”. For a comprehensive and up-to-date account of  the different piercing rules of  
the states, see Presser, supra n 6. See also empirical data presented in infra Section D.4.

74 See supra Section D.3, Table 6.
75 New York law is the state law with the most cases in both the Thompson study (accounting for 

13.39% of  all cases), see Thompson study, supra n 15, 1051 and Table 6, and the Oh Study 
(accounting for 9.18% of  all cases), see Oh study, supra n 17, 115 and Table 6.

76 See Thompson study, supra n 15, 1051 and Table 6.
77 See Oh study, supra n 17, 115 and Table 6. The New York piercing rate is just right around 

the average piercing rate of  all jurisdictions (48.51%). See Oh study, supra n 17, 107.
78 Wallace ex rel Cencom Cable Income Partners II, Inc, LP v Wood, 752 A2d 1175, 1183 (DelCh1999): 

“Persuading a Delaware court to disregard the corporate entity is a diffi cult task.”
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fact, of  the top eight legal systems in this study Delaware has the second high-

est piercing rate (37.50%), trailing only the aforementioned New York law. This 

is a big contrast to the fi nding of  the Thompson study where no piercing case 

had ever been successful under Delaware law.79 In contrast to the 16 piercing 

cases litigated under Delaware law in 2012, there were only 11 cases through 

1985 reported in the Thompson study.80

There has not been any groundbreaking change in the tests adopted under 

either New York or Delaware law in 2012 or in recent years so the underlying 

reason for this increase in piercing rate remains unclear. This may suggest that 

the laws of  these prominent corporate states are now more likely to lead to 

the piercing of  the corporate veil than other US legal systems. In addition, it 

is noted that the increase in piercing rate coincides with an increase in piercing 

cases litigated under these states’ laws. Perhaps this is a result of  forum shop-

ping as plaintiffs have started to take advantage of  the higher rate of  success. 

It will be interesting to see if  this trend of  a higher rate of  piercing continues 

under both states’ laws.

Cases decided under federal common law are not technically “state law”; 

however, it is every bit as important. Not only does it account for 8.72% of  

all piercing cases, it is substantially different in nature according to some com-

mentators. They have argued that federal common law should look to federal 

statutory policy in piercing rather than apply factors under traditional state 

law tests mechanically, particularly the requirement for fraud.81 The corollary 

of  this view is that it may be easier to pierce the veil if  the case is governed 

by federal common law.82 However, this view is not supported by the data in 

this study as the piercing rate for federal common law is lower than the aver-

age piercing rate. In addition, this allegedly lower standard of  federal piercing 

has been seriously challenged by Presser as not being supported by the US 

Supreme Court’s authorities.83 While this article does not intend to resolve the 

controversy surrounding this substantive aspect of  the federal common law, it 

does show the potential for forum shopping.

Another important fi nding is the lack of  application of  non-US law. With 

51 international cases, it is shocking that there was not even one case applying 

any non-US law. This is consistent with the Thompson and Oh studies where 

79 See Thompson study, supra n 15, 1051 and Table 6. The Delaware law piercing rate is 34.29% 
in the Oh study, though it is still substantially lower than the average piercing rate. See Oh 
study, supra n 17, 115 and Table 6.

80 Ibid. The Oh study has 35 cases though they represent all cases decided under Delaware law 
between 1866 and 2006. See Oh study, supra n 17, 115 and Table 6.

81 See Harvard Note, supra n 5, 865–71.
82 See Presser, supra n 6, 1011, n 5.
83 Presser reviewed a number of  Supreme Court authorities to illustrate the lack of  support for 

the lower standard. Ibid, 1010–43.
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there was no category made for any non-US law.84 This suggests that the US 

courts have been extremely reluctant to apply foreign law to piercing issues.85

4. Similarities Between State Laws Are Limited

Despite the differences in substantive piercing law between states, efforts have 

been made to identify their similarities. In particular, Warren identifi es a 

common three-prong test86 which is restated by Presser as follows:

“(1) [T]he ‘alter ego,’ or ‘mere instrumentality’ test, requiring that the subsidiary be 

completely under the control and domination of  the parent, (2) the ‘fraud or wrong’ 

or ‘injustice’ test, requiring that the defendant parent’s conduct in using the subsidi-

ary have been somehow unjust, fraudulent, or wrongful towards the plaintiff, and (3) 

the ‘unjust loss or injury’ test, requiring that the plaintiff  actually have suffered some 

harm as a result of  the conduct of  the defendant parent.”87

First, the control exerted by the shareholders must be so excessive that it 

amounts to the total domination of  the corporation.88 One court described the 

level of  control as such that “the controlled corporation acted robot or puppet-

like in mechanical response to the controller’s tugs on its strings or pressure on 

its buttons”.89 Second, the plaintiff  in a piercing case must articulate how “the 

observance of  the corporate form would sanction a fraud, promote injustice, or 

an inequitable result would follow”.90 Finally, the said fraud or injustice must be 

proximately caused by the excessive control.91 Only when all three prongs are 

present would a court pierce the corporate veil.

At fi rst glance, many jurisdictions have formulated their piercing laws based 

on this common test.92 If  the tests adopted by different jurisdictions are substan-

tially the same, then there is probably no need to examine the applicable law 

rules.93 In private international law terms this is known as a “false confl ict”.94 

In fact, it is not uncommon for courts to decline applicable law analysis on the 

piercing issue on this basis.95 If  there is a general uniformity in the substan-

84 See Thompson study, supra n 15, 1051 and Table 6; Oh study, supra n 17, 115 and Table 6.
85 While piercing cases applying foreign law has not been unearthed in this survey nor the stud-

ies of  Thompson, Wake Forrest or Oh, the author is aware of  at least one case, United States 
v Funds Held in the Name or for the Benefi t of  Wetterer, 210 F3d 96, 106 (2d Cir 2000), where the 
court applied Guatemalan law as the law of  the state of  incorporation. 

86 See Presser, supra n 6, 41.
87 Ibid.
88 Ibid.
89 McLaren v AIG Domestic Claims, Inc, 853 F Supp 2d 499, 509 (ED Pa 2012).
90 Norman v Murray First Thrift & Loan Co, 596 P2d 1028, 1030 (Utah 1979).
91 Ibid.
92 See eg Gasparini v Pordomingo, 972 So2d 1053, 1055 (Fla Dist Ct App 2008).
93 Professor Thompson is probably of  this view, see supra n 31.
94 See B Currie, “Comments on Babcock v Jackson” (1963) 63 Columbia Law Review 1233, 1242–43.
95 See eg Hotels Nevada v LA Pacifi c Center, Inc, 203 Cal App 4th 336 (Cal Ct App 2012) (tests under 

Nevada law and California law were the same.).
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tive tests adopted under state law, it may be questioned that the variation of  

piercing rates highlighted in Table 6 should be attributed to states having their 

own piercing rules.

However, the actual tests adopted by state courts show substantial varia-

tions. Table 7 shows the popular formulations of  the piercing test among the 

2012 cases.

Table 7. Formula under state law

Formula No. of  cases Percentage

Classic three-prong test 47 13.82

Two-prong test with just control and fraud 121 35.59

Two-prong test but with third prong (proximity) implied 27 7.94

Test with only control 13 3.82

Test with only fraud 20 5.88

Test with either control or fraud 3 0.88

Laundry list with fraud factor 22 6.47

Laundry list without fraud factor 16 4.71

Non-applicable/none 71 20.88

Total 340 100

The classic three-prong test with all control, fraud and proximity prongs 

accounts for only 13.82% of  all formulas. However, it must be noted that the 

third prong on proximity is often implicitly included in the test.96 If  we include 

these “implied third prong” cases, the traditional three-prong test represents 

21.76% of  all formulas. Further, the difference between the two-prong control 

and fraud test and the traditional three-prong test is small. If  both excessive 

control and fraud are found, they are usually proximately related. Thus, it 

is extremely rare for a court to reject piercing simply based on the lack of  

proximity.97 If  we are to combine these three aforementioned formulas, they 

account for the majority of  formulations (57.35%).

However, the “outliers” still combine to make up 42.65% and so cannot be 

overlooked. The key difference in these outliers is the omission of  either one of  

the control or fraud factors. 3.82% of  cases just require control, while 5.88% 

of  cases just require fraud. Together, 10.59% of  cases only require either one 

of  the two elements. Thus, while Warren’s observation on the common ele-

ments is indeed correct, courts have not been consistent in requiring all three 

elements.98 Further complicating the matter is the type of  cases that just refer 

96 Morris v New York State Dep’t of  Taxation & Fin, 603 NYS2d 807, 811 (1993).
97 Only one case in this survey, CBR Event Decorators, Inc v Gates, 962 NE2d 1276 (Ind Ct App), 

denied piercing solely on the basis of  proximity.
98 Obviously, no court requires just proximity.
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to a laundry list of  factors and say the court will look at these factors in making 

the decision on piercing. These laundry cases combine to make up 11.18% of  

all cases. For example, in Att’y Gen v MCK, Inc, the court listed the following 

12 factors:99

“(1) common ownership; (2) pervasive control; (3) confused intermingling of  busi-

ness assets; (4) thin capitalization; (5) non-observance of  corporate formalities; (6) 

absence of  corporate records; (7) no payment of  dividends; (8) insolvency at the time 

of  the litigated transaction; (9) siphoning away of  corporation’s funds by dominant 

shareholder; (10) non-functioning of  offi cers and directors; (11) use of  the corpora-

tion for transactions of  the dominant shareholders; and (12) use of  the corporation 

in promoting fraud.”

In addition, the court would usually add that the factors on the list were not 

exclusive and it was not necessary for all the factors to be present.100 Among 

the factors listed, most factors deal with the control element, such as factors 

1–11 in Att’y Gen v MCK, Inc above. However, the listing of  fraud factors has 

not been consistent. 6.47% of  all formulas adopt laundry lists with both con-

trol and fraud elements, while 4.71% adopt laundry lists with only control but 

not the fraud element. Some may claim that at least the laundry list with both 

control and fraud fi t into the traditional three-prong test.101 However, in most 

cases, courts adopting the laundry list do not make clear whether both the con-

trol and fraud elements are required.

In addition, 20.88% of  all cases do not even set forth a test or the pierc-

ing scenarios make it inappropriate to adopt the traditional three-prong test. 

For the latter cases, the prime example is the reverse piercing cases where the 

plaintiff  tried to pierce the parent corporation’s veil in order to make the sub-

sidiary liable. In some jurisdictions, they do not allow reverse piercing at all.102 

In short, due to the different views on the necessity of  control and fraud among 

different courts, the uncertainty of  laundry lists and even the lack of  any test 

in some cases, the differences in the formulas are great enough to make appli-

cable law signifi cant.

The international cases are also powerful evidence that the courts could not 

afford to treat all piercing laws as the same. The closest piercing law to that 

of  the US is probably the English piercing law. However, even the US judges 

agree that the English law is not that similar if  one is looks at it more close-

99 Att’y Gen v MCK, Inc, 432 Mass 546, 736 NE2d 373, 381 n 19 (2000).
100 Bank of  Montreal v SK Foods, LLC, 476 BR 588, 597 (ND Cal. 2012): “This list is not exhaustive, 

and no one factor is determinative.”
101 Jones & Trevor Marketing, Inc v Lowry, 2012 WL 2478391 637 (Utah. 29 June 2012): “We clarify 

that the fi rst seven Colman factors are relevant to the formalities element of  the Norman test, 
while the eighth factor merely reiterates the fairness element of  the Norman test.”

102 Rospond v CIR TC Summ Op 2012-47, 2012 WL 1842657 (TC 2012): “New Jersey courts have 
declined to disregard the corporate form when the corporation’s owners sought to do so for 
the purpose of  obtaining a personal benefi t from another form.”
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ly.103 Accordingly, considering the signifi cant number of  international cases, it 

is impossible for the courts not to establish a proper applicable law approach.

5. Discretionary Nature

Inconsistent formula is one thing but variation of  piercing rates could also be 

attributed to the highly discretionary nature of  the application of  those for-

mulas. Table 8 shows which elements the courts actually analyzed in deciding 

piercing cases.

Table 8. Application of  piercing formula

Pierced Not pierced Combined

Control, fraud and proximity   5 (4.42%)   5 (2.20%)  10 (2.94%)

Control and fraud  48 (42.48%)  44 (19.38%)  92 (27.06%)

Just control  17 (15.04%)  30 (13.22%)  47 (13.82%)

Just fraud  16 (14.16%)  48 (21.15%)  64 (18.82%)

Just proximity   0 (0.00%)   1 (0.44%)   1 (0.29%)

Proximity and control   0 (0.00%)   1 (0.44%)   1 (0.29%)

Insuffi cient fact –  26 (11.45%)  26 (7.65%)

No application/irrelevant  27 (23.89%)  72 (31.72%)  99 (29.12%)

Total 113 (100.00%) 227 (100.00%) 340 (100.00%)

As mentioned above, while 57.35% of  cases applied the traditional three-

prong test or its modifi ed forms, only 2.94% of  cases examined all three factors 

in deciding cases. Even if  we include cases that just examine control and fraud 

due to the insignifi cance of  proximity, the combined percentage is still just 

30.00%.104 Instead, courts often look solely at either just control or fraud in 

deciding cases.105 The 32.94% for those cases is higher than 10.59% for cases 

103 See In re Tyson 433 BR 68, 93 (SDNY 2010). For a recent analysis of  the law in England and 
Wales on piercing the corporate veil by the UK Supreme Court, see Prest v Petrodel Resources Ltd 
and Others [2013] UKSC 34; [2013] 2 AC 415. Lord Sumption summarises the law at para 35 
as follows: “ I conclude that there is a limited principle of  English law which applies when a 
person is under an existing legal obligation or liability or subject to an existing legal restriction 
which he deliberately evades or whose enforcement he deliberately frustrates by interposing a 
company under his control. The court may then pierce the corporate veil for the purpose, and 
only for the purpose, of  depriving the company or its controller of  the advantage that they 
would otherwise have obtained by the company’s separate legal personality. The principle is 
properly described as a limited one, because in almost every case where the test is satisfi ed, the 
facts will in practice disclose a legal relationship between the company and its controller which 
will make it unnecessary to pierce the corporate veil.” The principles he has established for 
piercing the corporate veil are clearly very different from the “three-pronged” test widely used 
in the US.

104 There are 102 such cases.
105 There are 111 such cases.
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formally adopting a one factor test.106 Similarly, the “no application” cases 

(29.12%) are also more than the no formula cases (20.88). This analysis shows 

that, despite adopting a particular test, the courts do not consistently apply the 

test to the facts of  the case.

It is true that, in some cases, particularly when the court is rejecting a 

piercing claim, it is unnecessary to apply the full three-prong test. This is 

because failing one element will automatically doom the plaintiff ’s case. How-

ever, the reverse cannot be true when courts pierce the corporate veil under 

a three-prong test simply on the basis of  either control or fraud. Perhaps one 

explanation for such cases is that some courts equate excessive control with 

fraud,107 or that courts simply imply that there is excessive control when they 

fi nd fraud. This brings us to the next point, ie the wide discretion available to 

courts in interpreting what constitutes excessive control or fraud.

For the control prong, some courts demand a very high level of  control, 

so high that it takes a “complete domination, not only of  the fi nances, but of  

policy and business practice in respect to the transaction so that the corporate 

entity as to this transaction had at the time no separate mind, will or existence 

of  its own”,108 while some only require a “degree of  control … greater than 

that normally associated with ownership and directorship”.109 This indicates the 

potential disparity among different states in deciding this prong. More specifi -

cally, observing corporate formality as a factor for the control prong might be 

a serious factor for some states110 but not a factor at all in others.111

The interpretation of  the “fraud” prong might be even more troublesome. 

For many jurisdictions, the requirement of  fraud has been lowered to some form 

of  injustice without requiring “actual fraud”.112 However, courts have plenty of  

room to draw the line on what this injustice could be beyond “actual fraud”. 

For example, undercapitalisation has been regarded as suffi cient in some113 but 

106 There are only 36 such cases.
107 Eg Cobalt Partners, LP v GSC Capital Corp, 97 AD3d 35, 37, 944 NYS2d 30, 34 (1st Dep’t 2012): 

“To use domination and control to cause another entity to breach a contractual obligation for 
personal gain is certainly misuse of  the corporate form to commit a wrong.” 

108 Joe Hand Promotions, Inc v Jacobson 874 F Supp 2d 1010, 1014 (D Or 2012).
109 In re Chinese Manufactured Drywall Products Liability Litigation 2012 WL 3815669, at 868 (ED La 4 

Sept 2012).
110 In Politte v US, 2012 WL 965996 (SD Cal Mar 2012), the court pierced the veil of  the defend-

ant on the basis of  failure in observing corporate formalities. 
111 Driving Force Technologies, Inc v Panda Distribution, Inc 2012 WL 1645634, 5 (ED Tex. 2012): “In 

any event, failure to comply with corporate formalities is no longer a factor in considering 
whether alter ego exists.”

112 Colman v Colman 743 P2d 782, 786 (Utah Ct App 1987): “It is not necessary that the plaintiff  
prove actual fraud, but must only show that failure to pierce the corporate veil would result in 
an injustice.”

113 Zoom Elec, Inc v International Broth of  Elec Workers, Local 595, 2012 WL 951778, at 13 (ND Cal 
2012): “Courts have found [the injustice] prong satisfi ed when ‘a corporation is so undercapi-
talized that it is unable to meet debts that may reasonably be expected to arise in the normal 
course of  business’.”
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not others,114 while some simply treat it as one factor to consider.115 These vari-

ations in the interpretation of  the control and fraud prongs further shows how 

difference among state laws could be created despite similarly worded tests.

The high level of  discretion given to the court is simply by design having 

regard to the equitable nature of  piercing the corporate veil. It has been 

declared repeatedly that “[v]eil piercing is an equitable remedy”.116 As a result, 

the court “takes a fl exible fact-specifi c approach focusing on equity”117 in 

deciding piercing cases and the related analysis is therefore “an intensively fact 

specifi c activity, and highly dependent upon the equities of  the situation”.118 

That said, it is one thing for the court to exercise discretion within the struc-

ture of  the law but it is quite another thing to be arbitrary, such as to bypass 

specifying the proper test119 or to pierce the corporate veil without carefully 

weighing each of  the required components.120 As we have seen the courts rou-

tinely do behave arbitrarily in piercing cases.

6. Ancillary Nature

What makes piercing the corporate veil a particular challenge for the court is 

the seemingly unlimited types of  cases in which piercing is involved. Piercing 

the corporate veil is not by itself  a cause of  action.121 Instead, as mentioned 

above, it is a type of  remedy available to the successful plaintiff  under equity. 

The underlying liability must be created by the cause of  action brought by 

the plaintiff, be it contract, tort or any other statutory creations. Technically, 

the plaintiff  must succeed in the underlying cause of  action, such as proof  

of  breach of  contract by the defendant corporation, before the court needs 

to examine whether it should pierce the veil.122 Table 9 shows the underlying 

causes of  actions of  the piercing cases.

114 Oldendorff  Carriers GmbH & Co, KG v Grand China Shipping (Hong Kong) Co, Ltd, 2012 WL 3260233, 
5: “But undercapitalization, by itself, cannot justify piercing, because limited shareholder liabil-
ity is a license to undercapitalize.”

115 Schultz v Ability Ins Co 2012 WL 5285777, at 9 (ND Iowa, 25 October 2012).
116 Equity Trust Co Custodian ex rel Eisenmenger IRA v Cole, 766 NW2d 334, 339 (Minn App 2009).
117 Tryco Enterprises, Inc v Robinson, 390 SW3d 497, 510 (Tex App – Houston [1st Dist] 2012, pet 

dism’d).
118 Coach, Inc v Younes Corp, Incs, 2012 WL 4757925, at 4 (ED Mich, 5 October 2012).
119 See supra Table 7 and accompanying discussion.
120 Ibid.
121 In re Grothues, 226 F3d 334, 337–38 (5th Cir 2000): “An alter ego theory is a remedy, not a 

claim per se.”
122 See Oh study, supra n 17, 106: “[A] veil-piercing request is thus among the last things courts 

tend to hear within a dispute.”
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Table 9. Underlying claim

Contract Tort Statute Total

Number of  cases 184 (54.12%) 30 (8.82%) 126 (37.06%) 340 (100.00%)

Pierced cases  63 (34.34%)  7 (23.3%)  43 (34.13%) 113 (33.24%)

Tort cases remain rarely litigated on the issue of  piercing the corporate veil, 

accounting for just 8.82% of  the piercing cases. In addition, similar to the fi nd-

ings of  Thompson, tort cases are paradoxically diffi cult to pierce compared 

with contract cases.123 It has long been argued that the lack of  opportunity for 

tort victims to deal with the corporation that eventually was unable to pay its 

obligation should make the courts more willing to pierce the corporate veil.124 

Although it is not the purpose of  this article to explain the paradox, the tort–

contract relationship will similarly have a bearing in formulating the proper 

applicable law rules.125

7. Jurisdictional Piercing/Enforcement Piercing

Piercing the corporate veil as a concept has been used beyond the context of  

liability. Traditionally, piercing is just a way to make shareholders liable for the 

debt of  the corporation (hereinafter “liability piercing”). However, piercing has 

also been used in a jurisdictional context, a situation whereby the court acquires 

jurisdiction over a shareholder of  the defendant corporation through veil pierc-

ing. For example, many big corporations do business in states other than the 

one where its headquarters are situated by setting up subsidiaries incorporated 

locally. Given that most of  these parents do not do business directly in the 

forum state, the only formal connection with the state is its shareholding over 

the local subsidiary. In order to acquire jurisdiction over the out-of-state parent, 

the plaintiff  could try to pierce the corporate veil of  the local subsidiary and 

impute the connections of  the subsidiary with the state to the parent. This 

is sometimes called “jurisdictional veil-piercing”,126 or “procedural piercing”.127

Another possible way to apply the piercing concept beyond liability is in 

the context of  enforcement. For example, the plaintiff  has secured a judg-

ment over the defendant corporation in State A. However, instead of  trying 

to sue the parent in State A through piercing the corporate veil, the plaintiff  

tries to enforce State A’s judgment against the parent corporation in its state 

of  incorporation by piercing the corporate veil. Thus, the distinction from the 

123 See Thompson study, supra n 15, 1058–59 and Table 9.
124 Ibid.
125 See infra Section F.3.
126 Akerblom v Ezra Holdings Ltd, 848 FSupp 2d 673, 689 (SD Tex 2012). 
127 See Thompson study, supra n 15, 1059.
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traditional liability piercing is the stage at which piercing is used. It is not at 

the trial stage but at the enforcement stage.

Both jurisdictional piercing and enforcement piercing bring in rather differ-

ent considerations to those found in the traditional liability-oriented piercing. 

While the applicable law aspects of  these two types of  piercing will not be 

examined in detail, it is important to note the existence of  these different pierc-

ing cases in order to properly address the applicable law issues for liability 

based piercing. Table 10 shows the piercing rates among jurisdictional piercing, 

enforcement piercing and liability piercing.

Table 10. Veil piercing by type

Jurisdictional 

piercing

Liability

piercing 

Enforcement 

piercing

Total

Number of  cases 52 286 2 340

Piercing rate 13.46% 36.71% 50.00% 33.24%

The success rate of  jurisdictional piercing is much lower than liability pierc-

ing.128 On the other hand, the number of  enforcement piercing cases is not 

statistically signifi cant enough to draw any meaningful observation.129

E. APPLICABLE LAW RULES

By surveying the applicable law approaches among different states on piercing 

the corporate veil, it is clear that there are four commonly used approaches. 

This section will briefl y introduce each of  these approaches and the empirical 

fi ndings will then be presented and discussed.

1. The Law of  the Place of  Incorporation

The “internal affairs” rule is the approach most thought to be the proper 

approach to follow by the courts and academics.130 In essence, the internal 

affairs rule requires that a state court should as a general rule defer to the 

state of  incorporation on matters relating to the management of  the internal 

128 While jurisdictional piercing is not the focus of  this article, it is a worthwhile topic in its own 
right. The reason for the lower piercing rate probably has a lot to do with the need to satisfy 
due process.

129 Enforcement piercing again is another interesting topic. Some jurisdictions do not allow 
enforcement piercing and therefore lead to the small amount of  cases. See International Millen-
nium Consultants, Inc v Taycom Business Solutions 463 Fed Appx 506 (6th Cir 2012).

130 See supra n 6.
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affairs of  a corporation.131 Perhaps the most cited provision in support of  this 

approach is section 307 of  the Second Restatement which states that:

“The local law of  the state of  incorporation will be applied to determine the exist-

ence and extent of  a shareholder’s liability to the corporation for assessments or 

contributions and to its creditors for corporate debts.”132

At fi rst glance, section 307 seems to cover piercing the corporate veil. However, 

it is important to fully understand the rationale behind the Second Restate-

ment position. In Dassault Falcon Jet Corp v Oberfl ex, Inc,133 when dealing with 

the choice-of-law issue on piercing for the fi rst time in North Carolina, the 

court explained why section 307 was supported by “sound policy reasons”.134 

First, it looked at the piercing issue as part of  the concept of  limited liability. 

Thus, it would be reasonable to adopt the law of  the state of  incorporation 

due to its “greater interest in determining when and if  that insulation is to be 

stripped away”.135 Second, the court highlighted the benefi ts of  “consistency 

and predictability to the corporation and its shareholders”.136 Finally, the court 

cited cases from other states as evidence that the internal affairs rule was one 

adopted by “most, if  not all, jurisdictions”.137 

That said, the use of  this approach is not without challenges. The fi rst 

argument against the internal affairs rule as an applicable law rule relates to 

corporate issues in general. The lack of  connections between the law of  the 

place of  incorporation and the issue being litigated in the modern business 

world suggest the need for a better approach.138 Secondly, it has been argued 

that the Second Restatement does not actually support the application of  the 

internal affairs rule to veil piercing. The argument is that section 307 and 

its comments do not defi ne the phrase “corporate debts” clearly and, having 

regard to the context of  section 307, only covers those circumstances where a 

shareholder has not fully satisfi ed his assessment responsibilities or contribu-

131 Rogers v Guaranty, 53 SCt 295, 297 (1933). 
132 Restatement (Second) of  Confl ict of  Laws (hereinafter “Second Restatement”), § 307. Section 

187 of  First Restatement mirrors this section and provides that “the existence and extent of  the 
liability of  shareholders … of  a corporation to a creditor of  the corporation for a violation of  
law by them, is determined by the law of  the state of  incorporation”. First Restatement, supra 
n 6, § 187.

133 909 FSupp 345, 348–49 (MDNC 1995).
134 Ibid.
135 Ibid, 349. This fi ts with s 297 of  the Second Restatement. Second Restatement, supra n 132, § 

297.
136 Ibid.
137 Ibid.
138 In Weede v Iowa Southern Utilities Co of  Delaware 231 Iowa 784, 807, 2 NW2d 372, 386, the 

Supreme Court of  Iowa declined to apply Delaware law, the law of  the state of  incorporation, 
on the “stock watering” issue: “[The corporation’s] creation in Delaware was purely one of  
convenience, or other hoped for advantage. … Its existence in Delaware is an illusory mirage, 
more atmospheric, than real.”
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tion to corporate capital obligations.139 Finally, there is also a challenge as to 

whether the internal affairs rule is appropriate in regard to piercing the cor-

porate veil due, in particular, to the involvement of  a non-corporate insider.140 

In short, it is an applicable law approach that presumably applies but comes 

with a lot of  uncertainties.

2. The Law of  the Forum

The second potential approach is the law of  the forum. However, it is diffi cult 

to see much offi cial support for this approach in traditional liability piercing. 

For example, in SEC v Vassallo,141 despite the court recognising that the proper 

approach was the law of  the forum,142 this same approach was doubted by the 

court later in the same judgment, saying that “although [the precedents] state 

the rule without reservations, it appears that in both cases the forum state was 

also the state of  incorporation. It is not clear that the same rule would apply 

if  the states were different”.143

The apparent advantage of  applying the law of  the forum is convenience. 

The court certainly knows its own law the best. In addition, like the law of  the 

state of  incorporation, it also comes with certainty. However, the disadvantage 

is also as apparent. Like the law of  the state of  incorporation, the connection 

between the law of  the forum and the issue might be rather weak. Further, one 

automatic response to applying the law of  the forum is the potential for forum 

shopping. One could also argue that a rule on remedy is a procedural rule 

and should therefore be governed by the law of  the forum. However, it does 

not seem to be a strong argument. Firstly, the First Restatement sets forth an 

exhaustive list of  procedural matters but that does not include piercing the cor-

porate veil.144 Secondly, the Second Restatement takes a more liberal approach 

and states that courts usually apply the lex fori which prescribes “how litigation 

shall be conducted”.145 However, despite being termed a “remedy”, the rule 

of  piercing the corporate veil in fact looks at the parent’s conduct outside the 

court prior to the litigation. By analogy, heads of  damages are regarded as sub-

stantive by the Second Restatement.146

139 Crespi, supra n 5, 114.
140 See First Nat’l City Bank v Banco Para El Comercio Exterior De Cuba, 462 US 611, 621 (1983) (here-

inafter “Bancec”).
141 2012 WL 1868559.
142 Ibid, 3: “‘We apply the law of  the forum state in determining whether a corporation is an alter 

ego’ of  an individual.”
143 Ibid.
144 First Restatement, supra n 6, §§ 586–620.
145 Second Restatement, supra n 132, § 122.
146 Ibid, § 178.
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3. The Law of  the Underlying Claim

As mentioned in Section D.6, piercing the corporate veil is ancillary to the 

underlying claim being litigated. The private international law concept of  

dépeçage is usually applied in this case, ie the rules of  different states are applied 

in order to determine different issues.147 This means that the court will con-

duct separate applicable law analyses on the underlying claim and the piercing 

issue.148 However, applying the governing law of  the underlying transaction to 

the piercing issue seems to guarantee a connection between the governing law 

and the issue being litigated. In addition, if  the underlying cause is a statutory 

claim, it may well involve specifi c considerations particular to the statute that 

would mandate applying federal common law instead.

A counter-argument to this approach is that it creates inconsistency in the 

applicable law issue for piercing the corporate veil. Thus, if  a corporation is 

sued on both tort and contract claims, the veil-piercing issue might be subject 

to two different substantive laws assuming the applicable law rules for the tort 

and contract issues are different.

4. The Law with the Most Significant Relationship

This approach is the general approach to applicable law under the Second 

Restatement.149 Its advantage is that, at least theoretically, the applicable law 

will have the most signifi cant relationship with the parties and the dispute.150 

As a result, it prevents ex ante forum shopping by founders of  the corporations. 

It is for this reason that some commentators have argued that this approach 

should replace the law of  incorporation as the prevailing rule.151

On the other hand, while it looks good on paper, it is the most diffi cult 

one to apply in practice due to its uncertainty. As we have seen in the uneven 

application in the substantive piercing law by the courts, the same uneven 

application could also appear in the determination of  the applicable law pro-

cess if  this approach were to be adopted.

Table 11 shows the extent to which the aforementioned approaches have 

been adopted by the courts.

147 W Reese, “Dépeçage: A Common Phenomenon in Choice of  Law” (1978) 73 Columbia Law 
Review 58.

148 In fact, this is the basis upon which the law of  the state of  incorporation and the law of  the 
forum are discussed above.

149 SC Symeonides, American Private International Law (Kluwer, 2008), 103.
150 Ibid, 104.
151 See Crespi, supra n 5, 125.
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Table 11. Applicable law approach

Approaches No. of  cases Percentage

Law of  incorporation 21 8.30

Law of  forum 16 6.32

Law of  underlying claim 15 5.93

Law with the most signifi cant relationship 3 1.19

No specifi ed approaches 185 73.12

Others 13 5.14

Total number of  confl ict cases 253 100

The number that stands out is the large number of  cases without a speci-

fi ed approach. There are 185 such cases, accounting for 73.12% of  all confl ict 

cases.152 Thus, most courts in a confl ict case will not conduct an applicable law 

analysis for the piercing issue.

The category “others” includes cases in which the courts specifi ed an 

approach but did not then apply it due to other reasons, such as the par-

ties failing to plead the substantive law, positively waving the confl ict point, 

or simply avoiding the question by declaring the two potential governing laws 

as the same. If  these cases are included on top of  the cases with no specifi ed 

approach, then the cases with no approach applied increases to 78.26%.

Of  the remaining 21.74% of  confl ict cases, the approaches adopted varied. 

Twenty-one cases adopted the law of  the state of  incorporation, account-

ing for 8.30%. Sixteen cases adopted the law of  the forum, accounting for 

6.32%. Finally, 15 cases adopted the law of  the underlying claim, accounting 

for 5.93%. Therefore, while we may still claim that the law of  incorporation is 

the most selected approach in cases that have applied an approach, it is hardly 

the dominating approach as has been presumed traditionally. Finally, there are 

very few cases adopting the law of  the most signifi cant relationship, account-

ing for only 1.19%.

From the survey above, we can therefore derive three key questions:

(a) Why are courts so reluctant to specify an applicable law approach?

(b) For courts which specify an approach, why opt for approaches other than 

the law of  the state of  incorporation?

(c) Why did the law of  most signifi cant relationship receive so little support in 

practice?

152 Since non-confl ict cases do not require any applicable law analysis, they are excluded from the 
discussion.
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(a) Reluctance in Specifying an Applicable Law Approach

The fact that a court does not specify an approach in the judgment does not 

mean that it did not choose a substantive law in practice. In fact, it would have 

to apply a substantive law in any event to decide the piercing issue. Table 12 

shows the substantive law applied by courts in practice.

Table 12. Actual law applied

 No of  confl ict cases Percentage

Law of  forum 233  92.46

Non-forum law  19   7.54

Total 252 100

Unlike Table 11, which shows only 6.32% of  cases specifying the law of  

the forum as the applicable law approach, the law of  the forum is clearly the 

dominant approach in reality, accounting for more than 90% of  the actual 

law being applied. With no approach being specifi ed and the law of  the forum 

being applied implicitly, the determination of  the applicable law on piercing 

the corporate veil is really a choice with no choice.

Table 13. Piercing rate by state court

States Piercing rate by 

state law (%)

Piercing rate by 

state court (%)

Alabama 40.00 40.00

Alaska 50.00 50.00

Arizona 25.00 0.00

Arkansas 50.00 0.00

California 30.00 30.77

Colorado 50.00 66.67

Connecticut 7.69 7.69

Delaware 37.50 40.00

District of  Columbia 16.67 33.33

Federal 30.00 0.00

Florida 30.00 20.00

Georgia 66.67 66.67

Hawaii 33.33 33.33

Idaho 100.00 100.00

Illinois 35.29 38.10

Indiana 50.00 66.67

Iowa 0.00 0.00
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States Piercing rate by 

state law (%)

Piercing rate by 

state court (%)

Kansas 33.33 50.00

Kentucky 40.00 33.33

Louisiana 30.00 30.77

Maine – –

Maryland 25.00 20.00

Massachusetts 25.00 25.00

Michigan 27.27 27.27

Minnesota 20.00 11.11

Mississippi 0.00 0.00

Missouri 0.00 0.00

Montana 0.00 100.00

Nebraska 50.00 50.00

Nevada 100.00 100.00

New Hampshire 100.00 100.00

New Jersey 33.33 35.71

New Mexico – –

New York 51.11 51.79

North Carolina 12.50 12.50

North Dakota 0.00 0.00

Ohio 41.67 45.45

Oklahoma 50.00 25.00

Oregon 0.00 0.00

Pennsylvania 12.50 12.50

Rhode Island – –

South Carolina 0.00 0.00

South Dakota – –

Tennessee 10.00 10.00

Texas 23.53 22.73

Utah 0.00 0.00

Vermont 0.00 –

Virginia 100.00 66.67

Washington 66.67 66.67

West Virginia 0.00 0.00

Wisconsin 25.00 25.00

Wyoming – –
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Table 13 compares the piercing rates of  cases decided by different state courts 

and piercing rates of  different state laws as displayed in Table 6 above. Not sur-

prisingly, since most courts implicitly choose the law of  the forum, the piercing 

rates of  state courts mirror those of  state laws. In fact, of  the top eight legal 

systems with the most piercing cases, discussed previously in Table 6 (again 

highlighted in bold),153 the largest difference between the two piercing rates is 

only 2.81% in Illinois. Thus, there could be a great motivation to engage in 

forum shopping.

The reluctance of  the courts to specify the law of  the forum as the proper 

applicable law rule must relate to the lack of  a strong basis to offi cially endorse 

the law of  the forum. The obvious weaknesses of  the law of  the forum as an 

approach are the lack of  connections between the forum law and the underly-

ing case, as well as the likelihood of  forum shopping. Nevertheless, it is hard to 

imagine that more than 90% of  the courts across the US are reluctant to fulfi l 

their responsibilities and ignore the legitimate rights of  the litigants to have the 

correct applicable law applied.

Another explanation is that the courts view the substantive piercing laws 

of  different states as substantively the same. However, as we have seen in Sec-

tion D, the state laws might not be as similar as they look at fi rst glance, and 

this assumption certainly does not apply at all in the international cases.154 An 

incorrect perception of  the similarity of  the laws therefore might be the reason.

Finally, the reason may lie in the discretionary nature of  piercing the cor-

porate veil. As discussed in Section D, piercing the corporate veil is highly 

discretionary no matter which state law is applied.155 The discretionary nature 

is by design in order to offer equity in the appropriate cases. When judges are 

faced with a piercing case, they might have reached a conclusion in their minds 

as to whether it is a worthwhile case to pierce the corporate veil. It is from 

that conclusion that they work back to the governing law issue. If  they think 

the case merits piercing the corporate veil, they would try to fi gure out a way 

to circumvent the governing law as it might lead to a contrary result. Applying 

the law of  forum here is the easiest choice as the law of  the forum, no matter 

the formula, allows substantial fl exibility in the discretion of  the forum courts. 

From this perspective, the courts apply the law of  the forum not because of  

their ignorance of  parties’ interests but because of  their insistence in offering 

ultimate equity to the parties.

153 This does not include federal courts as they are generally counted toward the respective juris-
dictions they sit in. 

154 See supra Section D.4.
155 Supra Section D.5.
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(b) Why Not the Law of  Incorporation?

This question is partly answered by the analysis above. If  courts want to bypass 

the determination of  the applicable law due to the want of  fl exibility, this 

simply implies that adopting the law of  the state of  incorporation could lead 

to rigid and unreasonable results.

On the other hand, it still does not explain why the law of  the forum (as a 

specifi ed approach) and the law of  the underlying transaction are as popular 

as the law of  incorporation among courts which believe in the need to specify 

an applicable law approach. There is therefore a need to examine the types of  

cases adopting these three different approaches.

(i) Law of  Forum

A closer look at those cases specifying the law of  the forum as the applicable 

law approach shows that there is little reason for adopting the approach. The 

exceptions are jurisdictional piercing cases. Four of  the 16 law of  the forum 

cases deal with jurisdictional piercing instead of  traditional piercing which deals 

with liability.156 For jurisdictional purposes, it seems that the courts are justifi ed 

in applying the law of  the forum. Establishing jurisdiction over an out-of-state 

defendant requires satisfying the constitutional due process and the state juris-

diction statute.157 The constitutional due process is based on the minimum 

contacts test fi rst developed in the case of  International Shoe Co v Washington.158 

This test has been universally adopted by all states in the US. In addition, 

states can further restrict their own jurisdiction by the use of  state jurisdictional 

statutes. These statutes will of  course be applicable, as the law of  forum, to 

the case regardless of  the place of  incorporation or the underlying claim.159

(ii) Law of  the Underlying Claim

An examination of  the cases that adopted the law of  the underlying claim 

shows gravitation towards federal question cases. Federal question cases account 

for 10 out of  15 (66.67%) such cases. They are different from normal pierc-

ing cases in that the particular statutes may set forth different purposes and 

thus approaches in piercing the corporate veil. If  that is indeed the case upon 

proper interpretation, it certainly makes sense to apply the law of  the under-

156 Ibid.
157 Arnold v AT & T, Inc, 874 FSupp 2d 825, 830 (ED Mo. 2012): “In order for a federal court to 

exercise personal jurisdiction over a non-resident defendant two prerequisites must be satisfi ed. 
Firstly, the forum state’s long arm statute must be satisfi ed. Secondly, the Court must deter-
mine whether the defendant has suffi cient contacts with the forum state to satisfy due process 
concerns of  the Fourteenth Amendment.”

158 326 US 310 (1945).
159 What this test should be and its application merit separate discussion beyond this article. There 

are very few cases of  enforcement piercing.
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lying transaction because that law, ie, the federal statute, in fact dictates the 

application of  federal common law.160

(iii) Law of  the State of  Incorporation

The law of  the state of  incorporation mainly deals with the classic piercing 

cases concerning liability rather than jurisdiction, and is based on common law 

rather than statutory law. Thus, to say that the law of  the state of  incorpo-

ration is the prevailing approach is not totally wrong considering that among 

the classic cases of  liability with no federal question, the law of  incorporation 

remains the most popular applicable law approach.

(c) Why Isn’t the Law of  Most Signifi cant Relationship Chosen?

This approach might look good on paper but is diffi cult to apply in practice. 

The biggest problem is probably the uncertainty associated with the approach. 

Looking closely at the rare cases adopting this approach, even they might not 

offer the strongest support for the approach. For example, in Secon Serv Sys v St 

Joseph Bank & Trust Co,161 the court claimed to apply the “most intimate con-

tacts” rule under Indiana law to the piercing issue. However, the court did not 

explain why this applicable law rule which was originally intended for contracts 

was suitable for a piercing issue.162

F. PROPOSALS FOR IMPROVEMENT

As the survey has shown, more than 90% of  piercing cases do not go through 

an applicable law analysis but instead they quietly choose the law of  the forum. 

Is this such a bad thing considering that the courts could have done this by 

design in order to maintain maximum discretion? It is submitted that the 

practice is against procedural justice and a proper applicable law analysis is 

required. There is a distinction between arbitrariness and discretion. The fact 

that judges are given considerable leeway does not mean that they can apply 

whichever substantive law they want. Forgoing the applicable law analysis for 

convenience is also unreasonable because determining the applicable law is 

part of  the process of  defi ning the parties’ rights.163 Thus, the focus of  the 

discussion should be on how this applicable law analysis should be conducted. 

A three-step approach is suggested: distinguish the underlying issue; apply the 

160 See Harvard Note, supra n 5.
161 855 F2d 406 (7th Cir. 1988). 
162 Ibid, 412–13.
163 See L Kramer, “Choice of  Law in Complex Litigation” (1996) 71 New York University Law Review 

547, 549 (criticising the practice of  courts in depriving parties’ choice of  law in the name of  
administrative convenience and effi ciency in complex litigations).
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law of  the state of  incorporation to the liability issue; and apply the law with 

the most signifi cant relationship to the exceptional cases.

1. Distinguish the Underlying Issue

The fi rst step in conducting the applicable law analysis is to distinguish jurisdic-

tional piercing from traditional liability piercing. Recently, the Texas Supreme 

Court clearly approved this distinction, stating that “veil-piercing for purposes 

of  liability (‘substantive veil-piercing’) is distinct from imputing one entity’s 

contacts to another for jurisdictional purposes (‘jurisdictional veil-piercing’)”.164 

This is due to “the fact that personal jurisdiction involves due process consid-

erations that may not be overridden by statutes or the common law”.165 Certain 

academics have also suggested for a long time that liability is a different issue 

to jurisdiction, and different rules should be applied to each.166 While this arti-

cle focuses on the liability side, the current practice of  applying the law of  the 

forum to the jurisdiction seems to be the right approach. In Old Orchard Urban 

Ltd Partnership v Harry Rosen, Inc, the Illinois court held that jurisdiction piercing 

should be governed by the law of  the forum:

“[A]lthough the law of  the state of  incorporation applies when a party seeks to sub-

stantively pierce a corporation’s veil, Illinois law governs the analysis where a party 

uses veil piercing to establish personal jurisdiction.”167

This follows from “the sensible proposition that it is the forum state, not the 

domiciliary state of  a company, that has a valid interest in the jurisdictional 

reach of  the forum state’s courts”.168

2. Applying the Law of  the State of  Incorporation to the 

Liability Issue

After putting aside the jurisdictional piercing, we should apply a default appli-

cable law rule, the law of  the state of  incorporation, to the liability piercing. 

Establishing the law of  the state of  incorporation as a default rule has strong 

theoretical and practical underpinnings. In theory, while the nexus of  the 

state of  incorporation with the litigation varies from case to case, there is a 

legitimate interest of  the state of  incorporation to have its law applied to the 

piercing issue. Although it is true that corporations incorporated in Delaware 

or New York do business across the nation, it does not mean that the interests 

164 235 SW3d 163, 147 (Tex 2007). 
165 Ibid.
166 Phillip I Blumberg, Kurt A Strasser, Nicholas L Georgakopoulos and Eric J Gouvin, Blumberg 

on Corporate Groups (Aspen, 2nd edn, 2005).
167 389 Ill.App.3d 58, 328 Ill.Dec. 540, 904 NE2d 1050, 1061 (Ill App Ct 2009).
168 International Bancorp LLC v Société des Baines de Mer et du Cercle des Etrangers a Monaco, 192 FSupp2d 

467, 477 (ED Va 2002). 
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of  such states are tenuous. Ultimately, the most essential feature of  incorpora-

tion is limited liability so it is diffi cult to see what else could be more important 

for an incorporating state than maintaining the limited liability. A state such 

as Delaware, in particular, would certainly like to have its piercing law apply 

whether or not Delaware incorporated corporations were operating within or 

without the state.169 If  the existence of  the limited liability of  a corporation 

incorporated by Delaware law is to be generally recognised,170 it makes sense 

for Delaware law to govern the abolition of  limited liability as well. The real 

question when piercing an out-of-state corporation lies in whether other states 

have an overriding interest, and in those exceptional cases, step 3 below will apply.

In most situations, however, it is submitted that the law of  incorporation 

will have a stronger interest. As indicated earlier, contract cases account for the 

majority of  all piercing cases.171 In these cases, the law of  the state of  incor-

poration should be regarded as part of  the governing law as plaintiffs entered 

into the transaction fully aware that they were entering into a contract with a 

corporation incorporated in a particular state.172 A choice-of-law clause, prop-

erly included in a contract, will generally be given effect by the court173 and 

there is no reason why the same rule should not be applicable when it comes 

to piercing the corporate veil.

While the Second Restatement does not have a specifi c provision on pierc-

ing the corporate veil, even the most critical commentator has to admit that 

it could support a rebuttable presumption for the application of  the law of  

the state of  incorporation.174 In practice, we have also seen that the law of  

the state of  incorporation is indeed the prevailing rule for the liability pierc-

ing. Thus, to formally recognise it as the default rule requires the least effort 

to make any change.

3. Applying the Law with the Most Significant Relationship to 

the Exceptional Cases

It must be emphasised that the law of  the state of  incorporation is to be 

applied as a default rule subject to exceptions, rather than a mandatory rule 

as it is used currently by most courts. The fact that most courts have tried to 

169 For Delaware’s interest in its corporate law in general, see Romano, supra n 8.
170 Second Restatement, supra n 132, § 297.
171 See supra Section D.6.
172 Birbara v Locke, 99 F3d 1233, 1238: “We believe a contract-based relationship, where the parties 

are plainly identifi ed and their rights and obligations clearly defi ned, is less likely to present the 
sort of  rare situation that calls for corporate disregard in order to prevent gross inequity.”

173 Second Restatement, supra n 132, § 187.
174 Crespi, supra n 5, 115: “[S]ection 307 is better read as establishing only, at most, a rebuttable 

presumption that the law of  the state of  incorporation should be applied to piercing contro-
versies and that a general choice-of-law analysis should be conducted before this determination 
is made.”
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circumvent the application of  a mandatory rule due to its potential for injus-

tice is ironic for a remedy that aims at offering equity in the fi rst place. Thus, 

as much as we need to move away from the practice of  bypassing the appli-

cable law analysis, there is an equal need to avoid a hard-and-fast mandatory 

rule. The need for exceptions is loud and clear in Justice Ginsburg’s judgment:

“To give conclusive effect to the law of  the chartering state in determining whether 

the separate juridical status of  its instrumentality should be respected would permit 

the state to violate with impunity the rights of  third parties under international law 

while effectively insulating itself  from liability in foreign courts. We decline to permit 

such a result.”175

It is important to note that she was not saying that the law of  the place of  

incorporation should not be applied as a default rule, only that it should not be 

a mandatory rule in view of  a fraudulent situation having regard to the pur-

pose of  piercing the corporate veil in the big picture. In other words, in view 

of  piercing the corporate veil being an equitable remedy that requires consid-

eration of  all the factors of  the case, it is natural and necessary for the court 

to create exceptions beyond the default rule. In addition, this presumption and 

exception structure is already built into the Second Restatement. Section 307 

is subject to the exception of  section 302 which states that if  “some other 

state has a more signifi cant relationship to the occurrence and the parties, 

in which event the local law of  the other state will be applied”.176 Thus, sec-

tion 307 in fact only provides a rebuttable presumption for the internal affairs 

rule.177 There are also cases that have recognised this exception in practice. For 

example, in Supply Chain Associates, LLC v ACT Electronics, Inc,178 the court fi rst 

acknowledged that its default applicable law approach was to apply the law of  

the state of  incorporation,179 and it was only in exceptional cases where vari-

ous factors suggested the deviation from the law of  the state of  incorporation 

that the court would pierce the corporate veil.180 After considering that various 

matters in the case were all related to Massachusetts, the court applied Mas-

sachusetts law, the law of  the forum, to the piercing issue.181

It takes an exceptional situation for a court to apply the exception. The fol-

lowing part sets forth a number of  factors for a court to consider in relation 

to this. It is important to note, however, that these are not exhaustive and the 

mere existence of  such circumstances should not be conclusive either.

175 Bancec, 462 US 611, 621 (1983).
176 Crespi, supra n 5, at 111–12.
177 Ibid.
178 2012 WL 2381908 (Mass Super Ct 29 March 2012).
179 Ibid, 9: “The local law of  the state of  incorporation will be applied to determine the existence 

and extent of  a shareholder’s liability to the corporation for assessments or contributions and 
to its creditors for corporate debts.”

180 Ibid.
181 Ibid.
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(a) Tort Cases

Tort cases are situations where the courts might be more open to applying an 

exception. This is based on the tort and contract distinction outlined earlier.182 

The idea is that plaintiffs in tort cases would not have a chance to negotiate 

with the defendant as to the governing law on the piercing issue since they do 

not know that they are going to be victims.183 In any event, given the very few 

tort cases (only 8.82%) this will not create a wide exception nor render the 

default rule meaningless.

(b) Statutory Cases

This is not to say that all statutory cases require the application of  the excep-

tion but only those cases where the relevant statute, expressly or impliedly, 

specifi es a separate standard for piercing the corporate veil. This exception is 

different from the traditional argument for the application of  federal common 

law in federal statutory cases. That argument focuses on the presumably over-

riding federal interests in federal question cases over state corporate interests 

and proposes a lower standard for piercing the corporate veil.184 Here, the dif-

ference is that its purpose is not to create a separate, hard category for federal 

cases where federal interests always trump state interests but to confi rm through 

a case-by-case statutory interpretation whether the relevant statute has formu-

lated its own piercing standard. I expect there to be very few statutes that have 

provided for a clear cut piercing standard since only 10 out of  126 statutory 

piercing cases adopted the law of  the underlying claim as the applicable law 

rule.185

(c) International Cases

International cases might be the most challenging to the courts because of  

the way that they deviate from the default rule. The challenge lies in dealing 

with the variety of  piercing laws from different jurisdictions around the world 

which might or might not share similarities with their counterparts in the US. 

There are, in fact, jurisdictions without a piercing law that instead rely on 

other mechanisms to protect creditors. For example, Finland has no piercing 

182 See supra Section D.6.
183 OMV Associates, LP v Clearway Acquisition, Inc, 82 Mass App Ct 561, 567–68 (2012): “By contrast, 

the situation where a third party cannot discern which of  two or more related corporate enti-
ties is involved in a given transaction has more typically arisen in the context of  a tort, rather 
than in a contractual relationship.”

184 Harvard Note, supra n 5, 856 and n 20.
185 Of  these 10 cases, 4 of  them are maritime cases, accounting for two-thirds of  all maritime 

cases. While no exact standard might have been articulated under the relevant maritime law, 
it does make sense for this branch of  law to have a federal standard instead of  a state-by-state 
one as the US is often dealt with as one jurisdiction in maritime law.
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law but requires a corporation to have a minimum capital of  $50,000 when it 

is established. The purpose of  this minimum capital rule is to ensure that the 

corporation will have a certain level of  assets in order to protect creditors. Due 

to this ex ante mechanism to protect the creditors, there is, at least, less need to 

have an ex post mechanism such as veil piercing.186 On the other hand, Bancec 

shows that the courts should be willing to deviate from the default rule in the 

right type of  international cases. Justice Ginsburg did this very thing when 

rejecting the application of  Cuban law, the law of  incorporation of  the Cuban 

Bank for which piercing was sought.187 Similarly, in AngioDynamics, Inc v Biolitec 

AG, the defendant tried to make the shareholder judgment-proof  from piercing 

by attempting a merger between the defendant corporation and a corporation 

in Austria where US judgments were not enforceable.188

(d) Multi-layer Corporation Groups

As mentioned above, multi-layer corporation groups are common and also 

pose specifi c problems due to the possibility of  involving multiple corporations 

incorporated in different jurisdictions. For example, in Inter-Tel Technologies, Inc 

v Linn Station Properties, LLC,189 the Supreme Court of  Kentucky was asked to 

pierce both the defendant corporation and its parent corporation to reach both 

the parent and grandparent shareholders. Addressing whether the court could 

pierce multiple corporate layers, the court stated the following:

“The Inter-Tel group insists that the parent and grandparent should not be viewed 

collectively but must be accorded separate recognition and only if  Technologies’ 

corporate veil is pierceable can the courts next proceed to pierce Inter-Tel’s corpo-

rate veil. They offer no authority for this sequential piercing argument and neither 

the Court of  Appeals nor this Court has found such. There is, however, authority 

for piercing the veil of  any related entity where the facts justify it. … The equitable 

doctrine of  veil piercing cannot be thwarted by having two entities, rather than one, 

dominate the subsidiary and dividing the conduct between the two so that each can 

point the fi nger to some extent at the other.”190

While the court did not directly address the choice of  law issue, it applied Ken-

tucky law, the law of  the state of  incorporation of  the defendant corporation, 

not just to the defendant corporation but also the parent corporation which 

was incorporated in Arizona.

186 Note, however, that the suffi ciency of  minimum capital rule in protecting creditors has been 
seriously challenged. See John Armour, “Legal Capital: An Outdated Concept?”, Centre for 
Business Research, University of  Cambridge, Working Paper No 320, 2006, 1.

187 See Bancec, 462 US 611 (1983).
188 910 FSupp2d 346 (D Mass 2012).
189 360 SW3d 152.
190 Ibid, 165–66.
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The factors above are not mutually exclusive and could create a stronger 

case if  multiple factors were present. It is, for example, not diffi cult to imag-

ine a case where the defendant corporation is a subsidiary of  a large foreign 

corporate group which has committed a tort and a statutory offence concur-

rently in the US.

G. CONCLUSION

The current practice of  the US courts regarding the law applicable to veil 

 pier cing leaves a lot to be desired. With approximately 80% of  the piercing 

cases without a proper applicable law analysis, the courts have applied the law 

of  the forum by default in more than 90% of  confl ict cases. This practice seri-

ously deprives litigants of  their right to see the proper substantive law applied 

to such an important issue and makes the choice of  the applicable law a choice 

with no choice. In addition, the great variations in piercing rates among differ-

ent jurisdictions create a great incentive for a plaintiff  to pursue forum shopping. 

On the other hand, creating an applicable law rule for piercing the corporate 

veil is diffi cult as the context of  piercing is infi nitely varied. It is therefore sug-

gested that the most effi cient way to improve the current situation is to apply 

the law of  the state of  incorporation as a default rule. This approach would 

ensure that the interests of  the incorporating state were consistently accounted 

for, and it has already had a solid amount of  support from state courts in 

traditional liability piercing. The rigidity of  this approach, however, could be 

cured with the adoption of  an open-ended exception to accommodate diffi -

cult cases such as tort, statutory offences, international and multi-layer cases. 

This exception echoes the equitable nature of  veil  piercing as it does not make 

sense for a defendant to defeat veil piercing by a rigid applicable law rule. It 

is hoped that with courts adopting this presumption and exception approach 

consistently, a body of  case-law could develop to  further shape these exceptions 

and provide more certainties in the future. Private international law was once 

described by Prosser as “a dismal swamp fi lled with quaking quagmires, and 

inhabited by learned but eccentric professors who  theorize about mysterious 

matters in a strange and incomprehensible jargon”.191 Determining the appli-

cable law on piercing the corporate veil in the US may appear worse than this 

but it is hoped that this empirical study serves as a roadmap to fi nd a way out 

of  this misty swamp.

191 WL Prosser, “Interstate Publication” (1953) 51 Michigan Law Review 959, 971.


